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Stronger protection

In 1996 the Norwegian Governmental Commission on Freedom of Expression was appointed to work out a proposal for a new §100 in the Norwegian Constitution. This is the paragraph from the 1814 constitution that regulates freedom of speech. The proposed amendments that were put forward in 1999, and the result of the discussion in the Storting, have provided a stronger protection by law of the freedom of expression than used to be the case in Norway.

When the government appointed the commission in 1996, it was based on a recognition of the furious development taking place in areas of importance to the freedom of expression.

Keywords for this new development are new media, an ever-growing supply of information and the internationalisation of the information supply. Also of importance is the concentration of ownership and the fact that freedom of expression not only has its traditional role as a basic political right, but also to a large extent is exploited for business purposes.

The mandate also pointed out the actualization of needs resulting from close contact with people from other cultures, while at the same time this contact may contain the seeds of conflicts where the function and limitations of freedom of speech become important topics. 

In addition to proposing amendments to the constitutional protection, the report also identified important conditions that affect real freedom of expression, both in relation to practice and infrastructure. Especially important to the basis of the practical reality of freedom of expression are such institutions as libraries, along with educational institutions and the media. I will return to this towards the end of my talk.

I would like to briefly share with you some of the basic thinking that was behind our proposed amendments to the paragraph on freedom of expression in the Norwegian constitution. Then Secretary General Helge Sønneland will introduce you to the final amendments adopted in 2004. Changing something as fundamental as a nation's constitution takes time.

There shall be freedom of expression

The commission takes as its basic premise that there shall be freedom of expression. "Bør", or "ought to" is the Norwegian verb used in the original language of the constitution, and in modern Norwegian this is to be read as "shall". The proposed constitutional protection of the freedom of expression is founded on the view that freedom of expression is an important precondition for a democratic society. So is the right to and the opportunity to be informed. Thus, the freedom of expression and the right to information go hand in hand in the thinking about democracies. 

Accordingly, the freedom of expression shall be a superior principle established in the constitution, which can only be deviated from in exceptional cases. The freedom of expression and especially the openness is a constitutive element of democracy. It must be discussed, but it cannot in itself be subjected to a democratic vote because cancelling itself is outside the boundaries of democracy. The proposals are based on a confidence in the rationality of the public sphere, where opinions and attitudes arise through the meeting of expressions and counterexpressions.

Exceptional limitations

The consideration of the search for truth, democracy and the individual’s free formation of opinion are the main arguments for freedom of expression. In the proposal this argument is given in the law text itself. Any limitation on the freedom of expression must be tested against this argument. The law may not prescribe limitations to the classic freedom of expression, to the freedom of information or to the right to be silent unless they can be defended in relation to the three arguments. It was new to include this argument in the constitutional amendment itself, and this makes it more difficult than before to disregard freedom of expression.

Media independent prohibition of censorship

The proposed amendment – and the actual paragraph – imply both a stronger protection and a modernisation of the original paragraph. It was proposed that the prohibition of prior censorship of printed material be developed and extended to include any form of speech, regardless of the chosen medium. This meant that censorship of moving pictures – in relation to an adult audience – must be abolished, in the opinion of the commission. Regulations which constitute a hindrance to the free establishment of channels of communication (e.g. media, publishers) in the public sphere may only be maintained in so far as there are technical reasons for such regulations. Developments in the convergence of media will void the former technological argument of a limited number of frequencies.

Prohibition of prior censorship

The general regulation against prior censorship must be interpreted to mean that the conditions for injunctions against speech should become stricter. Likewise, demonstrations may not be banned in advance merely because of the contents of the demonstration.

The proposal allows for exemptions from the prohibition of prior censorship and other preventive measures only so far as is necessary to protect minors from harmful influence of moving pictures, and certain forms of letter censorship in prisons and other institutions. Age limits for films, videos and computer games etc. can therefore be maintained.

The right to speak frankly

One is free to speak on what one may desire, unless it can be proved that the legal restrictions are necessary. In a "healthy society" with a public that plays a controlling, corrective and decent-making role, there is a limit to which limitations are "necessary". This implies that expressions in the public sphere cannot be required to be necessary, positive, decent or true. The burden of proof is the opposite. There is, however, a distinction between verbal and non-verbal expression. Even non-verbal expressions, e.g. the physical presence at demonstrations, are entitled to the same protection as verbal ones, but acts of violence will not be protected as expressions. It is emphasized that the institutionalisation of freedom of expression is based on a clear distinction between speech and acts leading to material or physical damage.

Access to information

An open society implies not only the right for everyone to express themselves. It also implies the right to information. An important change in the proposed amendment for §100 was the citizens' right of access to information held by the public administration and the courts. Exceptions from the right to access to public documents and meetings can only be made when overriding considerations so justify. Here, too, any exception must be proved not to be at odds with the consideration of the search for truth, democracy and the individual right to form an opinion. It is recommended that a special appellate institution be established in order to ensure greater openness in public administration. The principle of citizens' right to information is one of several that require an infrastructure, including libraries, to make the ideal into a practical reality.

State responsibilities

An important condition for the existence of the freedom of expression and the freedom of information is that conditions are created in the infrastructure of society. It is therefore explicitly emphasized in the proposal that it is the obligation of the state to create conditions that allow for real freedom of expression for individuals. The development and maintenance of the public sphere is an important condition to an open and informed discourse. There is a public responsibility for funding general and higher education, including libraries, public funding of arts and media in Norwegian and minority languages and public financial support of organisations etc. Furthermore, reference is made to the special tasks and obligations of the public broadcaster, and also to regulations against monopoly ownership of the media. 

Editorial independence

In addition to a good infrastructure for expression, it is also a condition for freedom of expression to exist, that there is a diversity of media with a large degree of independence in relation to each other and to the society around them. Partly in recognition of this, the commission considered the need for new media legislation. The matter of establishing by law the editorial independence was considered separately. The commission was unable to reach agreement on this question. A former commission, the Commission on Ownership, which was to look into ownership limitations in the media in order to ensure diversity and freedom of expression, and which I chaired, delivered a proposal (NOU 1995:3 Mangfold i media).

As a way of following this up, the Ministry of Culture proposed a writing into the law the principles of the "Rights and duties of the editor", which contains the press' own ethical rules of responsibility under editorial freedom, and also writing into the law the duty to report ownership information. This was not followed up, partly because the Law office in the Ministry of Justice felt that the proposed law amendment would be in conflict with the freedom of expression, inasmuch as it might limit the publishers' right to express themselves. On this point there were varied opinions. In the opinion of the commission, the "Rights and duties of the editor", being an agreement between publishers and editors through their organisations, plays an important role. The commission also assumed that a legalization of the editorial independence would not be in conflict with the proposed amendment to §100, 4. subsection of the Constitution, but was divided on the feasibility of legalization.

Freedom of expression in conflict with other interests

The commission discussed thoroughly areas in which classic freedom of expression may conflict with other interests, both those of individuals and of the public. This question is especially problematic in relation to reputation, protection of privacy, invasion of privacy and the private sphere. The commission concluded that the publication of the private is unfortunate in principle, but considered the need for a stronger legal protection of the citizens' reputation to be minor. It was proposed to constitutionalise that no one can be held liable merely because a libel is untrue, provided that the person in question was under a bona fide impression that he or she only spoke the truth. This gives more breathing room for the freedom of expression than the present defamation law.

The abolition of the paragraph on blasphemy

§142 of the penal code, usually referred to as the "blasphemy paragraph", makes it punishable to publicly insult in word or deed or in a defamatory manner display contempt for "any profession of faith, the exercise of which is allowed in this realm, or the professions or worship of any legally existing religious society". There have been no criminal cases under this paragraph since a case against the author Arnulf Øverland in 1933. In the commission's opinion, the blasphemy paragraph was a remnant of a society with a different view of religion, one which did not consider itself multicultural, and one which was not tolerant in our modern meaning of the word. What we today need at least as much as before is a free and open criticism of culture and religion. Based on this the commission proposed the abolition of the blasphemy paragraph. This does not mean that the individual's religious belief is without any form of legal protection. Depending on the situation, general rules on defamation, hateful statements and incitement to commit punishable acts, will be applicable.

Political advertising

Under the heading "democratic equality" there is a discussion of the legitimacy of limiting the freedom of expression for groups rich in resources in order to ensure more room for expressions from less resourceful groups. This was one of several arguments when the Storting passed a ban in 1999 on political television advertising. The commission thinks that other less invasive means should be tried out first, but is otherwise divided in the view on whether the ban on "political advertising" on television will hold its own against the proposed amendments to §100 in the Constitution.

Hateful expressions

The commission stated that hateful expressions represent one of the most difficult and most controversial areas in relation to the limits of freedom of expression. It is emphasized that the freedom to express oneself in the public space leads to ventilation, cleansing and decency of opinions through discourse and criticism. For the public to function in this manner, the discriminatory attitudes need to be expressed, for it is only after they have been expressed that they can be fought through public criticism.  So, in principle, then, freedom of expression is intended as a protection against discrimination. Accordingly, the commission concludes that Norway, having a reasonable alert public, does not need to go further in the direction of penal sanctions against discriminatory expressions than the internationally accepted minimum.

The requirements for infrastructure

The commission's proposal for a paragraph on freedom of expression in the Norwegian constitution was based on the idea of the mature person, in the sense that we as individuals achieve autonomy and competence through meeting others, listening to their arguments and testing their alternative perspectives. Gradually a reflective identity is formed. Only in this way can the individual achieve free formation of opinion.

From this starting point the liberal proposals are based on a confidence in the rationality of the public sphere, where expressions appear and are met with counterexpressions – as a safeguard. However, this confidence in the rationality of the public sphere requires an enlightened public. This, in turn, requires access to knowledge and information. 

Because of this, the commission was concerned with what we call the requirements for infrastructure, the development and maintenance of the public sphere. This means public funding of public service as a constituting system of society, including the educational system, libraries and the media system. It means regulations to prevent monopoly ownership and it means securing the channels to the public sphere.

Public service in the new media means that more knowledge and more cultural impulses are becoming accessible digitally to more people. Demands on quality will increase with the greater opportunity to check the sources. I foresee the growing function of libraries and librarians as "professional enablers of the public sphere". This is a great challenge in the perspective of freedom of expression and the right to information. Are we ready to face this challenge?
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